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APPELLANT’S STATEMENT OF QUESTION 

PRESENTED 

% 

The question presented to this Court for decision is 
whether or not a husband and wife may live under the 
same roof but still lead such separate lives as to warrant 
the granting of an absolute divorce on the ground of 
voluntary separation without cohabitation continuing for 
more than five consecutive years. 
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Foe the District of Columbia Ciecuit 


No. 10,767 


Florence M. Hawkins, Appellant, 
vs. 

Joseph H. Hawkins, Appellee 


Appeal From Judgment and Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court 
dismissing appellant’s Complaint for an absolute divorce 
upon the ground of voluntary separation for more than 
five consecutive years without cohabitation. 

Jurisdiction is vested in this Court by Title 28, Sec. 
1291, United States Code. 

Jurisdiction was vested in the District Court by Title 16, 
Chap. 4, Sec. 403, D. C. Code (1940); March 3, 1901, 31 
Stat. 1345, Ch. 854, Sec. 966; Aug. 7, 1935, 49 Stat. 539, 
Ch. 453, Sec. 1). 
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STATUTES INVOLVED 

District of Columbia Code (1940): 

Title 16, Section 403: 

“A divorce from the bond of marriage • • • may be 
granted for • • • voluntary separation from bed and 
board for five consecutive years without cohabitation, 

STATEMENT OF CASE 

During October 1928 the parties hereto ceased having 
marital relations. They were living in a house owned by 
them jointly as tenants by the entirety. There were three 
children, bora of the marriage, living in the house at the 
time. The parties, at that time, moved to separate bed¬ 
rooms which they have continued to occupy ever since. 
Appellant cooked for and cared for the children until all 
were grown and married. If appellee were home he sat 
at the table; if he were not, the daughters fixed his meals. 
Appellant tolerated this situation for the sake of the 
children. 

Since October 1928 the parties hereto have never co¬ 
habited with each other, gone out together, visited friends 
together, went to the movies together nor maintained any 
semblance of marital or social life together. For fifteen 
years they had not spoken to each other. 

Appellant had been working for many years, and at 
the time of the trial was employed and self sustaining. 

STATEMENT OF POINTS 

1. The Court erred in dismissing the Complaint and 
holding that plaintiff had not proved a voluntary separa¬ 
tion. 

2. The court erred in holding that because of the parties 
were living under the same roof they could not be 
separated. 

3. The Court erred in refusing to apply herein the 
principles laid down by this Court in the Boyce, Pederson 
and Hurd cases, hereinafter setforth. 
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SUMMARY OF ARGUMENT 

The undisputed testimony showed that the parties 
hereto separated in October 1928; and from that time to 
the date of the trial did not cohabit with each other nor 
maintain any semblance of marital or social life. 

The undisputed testimony of appellant and the children 
of the marriage clearly showed that while the parties lived 
under the same roof they lived separate lives, the same 
as though they were living in different homes. 

ARGUMENT 

There is but one question before this Court, and that 
is: may the parties live under the same roof and still be 
separated. It is clearly set forth in the remarks of the 
Trial Judge wherein he stated: 

“When the Court of Appeals comes right out and 
says people can live together and be separated at the 
same time, then I will have to act, but not until 
then. ” (Joint App. 16A) 

This Court has said so in just so many words on at 
least three previous occasions. 

1. In Pederson vs. Pederson, (1939) 71 App. D. C. 26, 
31; 107 F. 2nd 227, this Court stated: 

“ • • • the essential thing is not separate roofs, but 
separated lives—that the parties so live, whether under 
one roof or two, as to abandon, with apparent per¬ 
manency of intention, the relation of husband and wife 
in all but the most technical legal sense.’’ 

2. In Boyce vs. Boyce (1946), 80 U. S. App. D. C. 355; 
153 F. 2nd 229, this Court reiterated the principle at page 
356: 
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“The essential thing is not separate roofs, but separate 
lives. These parties have been separated as effectively 
as though they were living in different homes.’’ 

3. And finally this Court was again compelled the re¬ 
verse in Hurd vs. Hurd, decided Dec. 27, 1949,-U. S. 

App. D. C.-, wherein it was held: 

“That the parties to a divorce suit continue their 
residence in the same dwelling is merely a fact which 
is evidentiary on the question whether they are living 
together as husband and wife;” 

4. And in Parks vs. Parks, 73 App. D. C. 93,116 F. 2nd 
555, this Court stated with reference to the 1935 amend¬ 
ment to the divorce Act establishing the ground of volun¬ 
tary separation: 

“That purpose was to permit termination in law of 
certain marriages which have ceased to exist in fact” 

That the issue is correctly stated herein is reflected in 
the following remarks of the Trial Judge: 

“Apparently here is another case where people have 
been living together and still live together, and yet 
they want a divorce on the ground of voluntary separa¬ 
tion. ” (Joint App. 10A) 

The above remark was made from a reading of the 
pleadings and before a single word of testimony was 
taken. 

And after the testimony of the plaintiff the Trial Judge 
remarked: 

“The situation is this. If your client (referring to 
plaintiff) was corroborated in every respect by a 
dozen witnesses it would not have the slightest effect 
on the Court insofar as this case is concerned.” 
“These people have been living together and are still 
living together, according to the testimony of the 
plaintiff herself, and the divorce will be refused” 
(Joint App. 15A) 
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The Trial Court refused to apply the principles of law 
setforth by this Court and went on further to state: 

“ There is no evidence that he refused her sexual 
intercourse. If he had, it would be cruelty and not 
desertion. I am not going to grant any divorce on 
such a case as this. ” (Joint App. 16A) 

It was here the Trial Judge then made the first quotation 
above. 

This case is not based upon any principles of desertion. 
As said in the Parks case at page 94: 

“The fact that the separation resulted from the hus¬ 
band’s fault, is no defense, since the statute does not 
require that the separation originate in any particular 
way. It requires only that for five consecutive years 
the separation be voluntary.” 

Appellant respectfully urges upon this Court that the 
transcript of the testimony clearly shows that appellant 
proved a clear case of voluntary separation for more than 
five consecutive years and that the Trial Judge erroneously 
failed and refused to apply to the facts the principles of 
law laid down by this Court. 

Counsel has discovered for the first time upon exam¬ 
ination of the galley proofs of this brief, that there is 
included in the Record herein a paper writing entitled 
Findings of Fact and Conclusions of Law. (Joint App. 
4A). 

Counsel for this appellant respectfully states to this 
Court that by agreement between him self and counsel for 
appellee such paper writing was not to be submitted to 
the Court. It was agreed that insofar as the Trial Court 
did not require such findings and the testimony in its 
entirety was being included in the record the Order of 
Dismissal would suffice. 
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Accordingly the Order bears this Counsel’s endorse¬ 
ment as having been seen whereas the Findings contain 
no evidence that plaintiff approved as to its form or had 
notice of its submission to the Trial Court. 

Appellant respectfully requests that such paper writing 
be not considered as part of the record herein. 

In the alternative appellant respectfully states that the 
findings of fact are inconsistent with the record of testi¬ 
mony; that the Trial Court did not decide the case on the 
question of belief of the witnesses; but on the contrary 
decided the case on the question of law hereinabove 
argued. 

The Trial Court after stating that corroboration by a 
dozen witnesses would not affect its decision to deny the 
divorce on the testimony of the plantiff, granted plaintiff 
permission to have the testimony of the witnesses placed 
in the record in the following words: 

* 1 If you want a record for the Court of Appeals, 
all right” 

It, therefore, cannot be urged that the Order of Dis¬ 
missal was based upon anything other than the Court’s 
belief as to the law as expressed above. 

Appellant urges upon this Court that the evidence does 
not warrant such findings and respectfully requests that 
such findings be disregarded and that the ruling of this 
Court on this appeal be based on the actual transcript of 
the proceedings. 
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CONCLUSION 

It is respectfully submitted that the Order of the lower 
Court in dismissing the Complaint, and in failing to enter 
a judgment for appellant, was error, and the same should 
be reversed, with instructions to grant appellant a judg¬ 
ment of Absolute Divorce. 

Appellant respectfully requests that counsel fees be 
allowed. 

Respectfully submitted, 

Milton Kaplan, 

Attorney for Appellant. 
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25 Filed Nov. 22 1948 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL ACTION #4745-’48 

FLORENCE M. HAWKINS, 813 Kennedy St., N. W. 
Washington, D. C., Plaintiff 
vs. 

JOSEPH H. HAWKINS, 813 Kennedy St., N. W. 

Washington, D. C., Defendant 

Complaint for Absolute Divorce 
(Voluntary Separation) 

The complaint of Florence M. Hawkins respectfully rep¬ 
resents to this Honorable Court, as follows: 

1. That she is an adult citizen of the United States and 
has been a resident of the District of Columbia for more 
than two years next preceding the filing of this complaint. 

2. That the defendant Joseph H. Hawkins is an adult 
citizen of the United States, a resident of the District of 
Columbia, and is sued in his own right as the husband 
of the plaintiff herein. 

3. That the plaintiff and defendant were lawfully united 
in marriage on the 2nd day of June, 1909, at Etchison, 
Maryland; that there have been three children born of 
this marriage who are all adults; that the parties hereto 
own as tenants by the entirety real estate in the District 
of Columbia, described as premises 813 Kennedy Street, 
N. W. 

4. That on or about October 15, 1928, as the result of 
certain quarrels and differences, the parties hereto ceased 
their marital relations, removed to separate and independ¬ 
ent parts of the home owned jointly by them, and since 
that date their separation has been continuous and without 
cohabitation. 


5. That the parties hereto have resided at 813 Kennedy 
Street, N. W., as aforesaid, since June, 1909. 

WHEREFORE the plaintiff requests judgment against 
the defendant for an absolute divorce on the grounds of 
voluntary separation for five consecutive years without 
cohabitation, and for such other and further relief as to 
the Court may seem just and proper. 

/s/ Florence M. Hawkins, 
Florence M. Hawkins. 

• • • * 

Filed Dec 221948 Harry M. Hull, Clerk 

27 Answer to Complamt for Absolute Divorce 

As an Answer to the Complaint filed herein by 
the plaintiff, the defendant, in this Answer, respectfully 
submits unto the Court the following: 

1. Defendant admits the allegations, set forth in the 
1st and 2nd paragraphs of plaintiff’s Complaint. 

2. Answering the 3rd paragraph of plaintiff’s Com¬ 
plaint this defendant admits that the parties hereto were 
married on the 2nd day of June, 1909, at Etchison, Mary¬ 
land, and that three children, now adults, were bom of 
said marriage. Defendant states that the title to the real 
estate mentioned in said 3rd paragraph of plaintiff’s 
Complaint was put in the names of both the plaintiff and 
defendant, as tenants by the entirety when purchased, but 
this defendant denies that plaintiff owns said property 
jointly or as tenants of the entirety with this defendant; 
defendant states that the property was purchased with the 
money of the defendant, was not purchased with any 
money of the plaintiff, that all payments made pursuant 
to the purchase, carrying and upkeep of said property, 
have been made by this defendant, has been with this 
defendant’s money, and not with any money of the plain¬ 
tiff, and that the defendant is the real owner of said 
property, subject only to the dower rights of the plaintiff. 
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Further answering the allegations set forth in the 3rd 
paragraph of plaintiff’s Complaint, this defendant says that 
not only all of the money spent for the purchase, carrying 
and upkeep of said property was paid by this defendant 
with his own money, but that certain money was borrowed 
on said real estate, after the purchase of the same, 

28 which money was used by the plaintiff for her own 
use and benefit, and for no use nor benefit of this 

defendant, although this defendant was compelled to pay 
back the said money that was borrowed for the use and 
benefit of the plaintiff. 

4. Defendant denies the allegations set forth in the 4th 
paragraph of plaintiff’s Complaint. 

WHEREFORE, the defendant prays that the plain¬ 
tiff’s Complaint be dismissed with costs against the plain¬ 
tiff. 

And for such other and further relief as to the Court 
may seem just and proper, to meet the exigencies of this 
case. 

/s/ Joseph H. Hawkins 

• • • • 

29 Filed May 17 1950 Harry M. Hull, Clerk 

Findings of Fact and Conchcsions of Law 
Findings of Fact 

1. That the plaintiff has not proven to the satisfaction 
of the Court the material allegations of her Bill of Com¬ 
plaint. 

2. That the Court does not believe from the evidence 
that the parties hereto have been voluntarily separated 
for a period of five years next preceding the filing of 
the Bill of Complaint. 




Conclusions of Law 

1. That the plaintiff is not entitled to a divorce a vin¬ 
culo matrimonii from the defendant on the grounds of 
voluntary separation for a period of five years. 

2. That the plaintiff’s Bill of Complaint should be 
dismissed. 

/s/ T. Alan Goldsborough 
Judge 

May 17/50 

• • • • 

30 Filed May 17 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the Bill of Complaint filed in 
this cause, and the Answer filed thereto, and after hear¬ 
ing the evidence adduced at the trial of this cause, and 
after hearing argument of counsel, it is by the Court this 
17th day of May, 1950, Ordered that the plaintiff’s Bill 
of Complaint be, and the same hereby is, dismissed, with 
prejudice. 

/s/ T. Alan Goldsborough 
Judge 


31 Filed May 17 1950 Harry M„ Hull, Clerk 

Motion for New Trial 

Comes now the plaintiff in the above entitled cause and 
moves this Honorable Court to set aside the verdict and 
grant a new trial, and for reasons therefor says as fol¬ 
lows: 

1. The verdict was contrary to the evidence. 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for Plaintiff 
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32 Filed May 17 1950 Harry M. Hull, Clerk 

Points and Authorities in Support of 
Motion for New Trial 

The facts in this case disclose that plaintiff and de¬ 
fendant had ceased their marital relations approximately 
20 years ago, and lived in separate bedrooms in the real 
estate owned by them in the entirety. They carried on 
no semblance of married life; neither went out with the 
other; neither entertained together, nor did anything con¬ 
sistent with the relationship of husband and wife. 

The testimony showed that the wife tolerated this con¬ 
dition for the sake of the children, and that on a few 
occasions, when meals were prepared, if the husband 
was at home he sat at the same table, but if he were not 
at home at meal-times it was not the wife who prepared his 
meal at a later time but one of the children who did so. 

The evidence was uncontradicted that the parties hereto 
were living under the same roof, but actually in fact had 
separated lives. This case follows squarely under the 
authority of Hurd v. Hurd , 78 W. L. R. 405, wherein the 
Court at page 406 stated and summarized the law in the 
District of Columbia: 

“That the parties to a divorce suit continue their resi¬ 
dence in the same dwelling, is merely a fact which is evi¬ 
dentiary on the question whether they are living together 
as husband and wife; but a wife seeking a divorce under 
the District of Columbia Code is not required to live 
separate and apart from her husband further than to 
segregate herself from him as to avoid condoning acts 
which she charges as the basis for divorce. ‘To do this, 
the essential thing is not separate roofs, but separated 
lives—that the parties so live, whether under one roof or 
two, as to abandon with apparent permanency of inten¬ 
tion, the relation of husband and wife in all but the 
most technical legal sense.’ Continued occupancy of the 
same house may be evidence of harmonious relations, or 
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of compelling necessity on the part of one or both of the 
parties. Pedersen v. Pedersen , 71 App. D. C. 26, 

33 107 F. (2d) 227, 67 Wash. Law Bep. 875. Where 
parties have continued to live in the same house, 

and alternated in the use of the same dining table, it is 
held that this is not a circumstance affecting the grant¬ 
ing of a divorce, where there had been a voluntary separa¬ 
tion from bed and board for the statutory period without 
cohabitation. For, as was observed, the parties, in such 
a case, are actually separated as effectively as though 
they were living in different homes. Boyce v. Boyce, 80 
U. S. App. D. C. 355, 153 F. (2d) 229, 74 Wash. Law 
Bep. 241. Acquiescence in such separation is ‘voluntary 
within the meaning of the statute, the purpose of which 
is to permit termination in law of certain marriages which 
have ceased to exist in fact. Parks v. Parks, 73 App. 

D. C. 93, 116 F. (2d) 556, 69 Wash. Law Bep. 41_” 

Bespectfully submitted, 

/s/ Milton Kaplan 
Milton Kaplan 

Attorney for Plaintiff 
• • • •• 

34 Filed May 17 1950 Harry M. Hull, Clerk 

Answer to Motion for New Trial 

Comes now the defendant in the above entitled cause 
and as an answer to the plaintiff’s Motion for a New 
Trial says as follows: 

1. That, under the facts and circumstances, the plain¬ 
tiff is not entitled to a new trial 

2. That the verdict was not contrary to the evidence. 

/s/ William Wendell 
William Wendell 
Attorney for Defendant. 

• # • • • 


4 ,'; 

/Tv 
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35 Filed May 17, 1950 Harry ML Hull, Clerk 

Answer to Points and Authorities 

The cases cited by the plaintiff are not in point in view 
of the facts and circumstances surrounding this case. The 
plaintiff did not prove by a clear preponderance of the 
evidence the material allegations of her Bill of Complaint 

In the case at bar the evidence showed that the parties 
ate at the same table. The plaintiff said that the reason 
she did this was because of her small children. However, 
when her children were grown and left home and became 
married, she kept on living in the same house and eating 
at the same table with the defendant The parties, as 
counsel remembers, had adjoining bedrooms. The plain¬ 
tiff did not prove by a clear preponderance of the evidence 
the separation alleged in the complaint. 

The plaintiff also failed to prove other material allega¬ 
tions of her Bill of Complaint, including the question of 
residence, etc. 

The Court was the sole judge of the credibility of the 
witness. He saw the attitude, conduct, etc., of Mrs. Haw¬ 
kins on the witness stand, and the Court was not convinced 
by a preponderance of the evidence that the plaintiff had 
proven to his satisfaction the material allegations of her 
Bill of Complaint. 

Respectfully submitted: 

/s/ William Wendell 
William Wendell 
Attorney for Defendant 
• • • • 

36 Filed Jun 16 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Florence ML Hawkins, plain¬ 
tiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit 



from the Order Dismissing Complaint entered in this 
action on May 17,1950. 

/s/ Milton Kaplan 
Milton Kaplan 

Attorney for Appellant Florence M. Hawkins 
1142 Continental Building 


Order Overruling Motion for a New Trial 

Upon consideration of the Motion for a New Trial filed 
hereby by the plaintiff, and the points and authorities sub¬ 
mitted by the plaintiff in support thereof, and of the An¬ 
swer of the defendant thereto, and of the evidence ad¬ 
duced at' the trial of this cause and of the proceedings 
had in this Cause, it is by the Court this 30th day of 
June, 1950. 

Ordered that the plaintiff’s Motion for a New Trial be, 
and the same hereby is, overruled. 

T. Alan Goldsborough 

Justice. 


3 PROCEEDINGS 

MR. KAPLAN: In the case of Hawkins v. Haw¬ 
kins, which is a non-jury case, which is to follow the one 
you are now hearing, I represent the wife, plaintiff, and 
I request the continuance of the trial for just a few days 
for the following reasons. This is a suit based upon vol¬ 
untary separation for a great number of years, but where¬ 
in the parties resided under the entirety property roof, 
and continue so to reside at this time. 

My witnesses are the now adult grown children of the 
marriage, who have since married and have children of 
their own. The case was originally set for yesterday at 
10 o’clock, but through other circumstances, it became 
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necessary for Your Honor to hear the case that Your 
Honor is now hearing. Arrangements were made by the 
children to take care of their children for yesterday. 

THE COURT: The case will have to go on. 

MR. KAPLAN: There are some other reasons. In 
addition to that, we have been negotiating a property 
settlement, which are the serious issues in this particu¬ 
lar case. We are having the property appraised at 11 
o’clock this morning. We could not get the appraiser there 
last night. He told us that was the earliest he could get 
there. Should we arrive at a property settlement, that 
will make this case from a long case into a very short 
case. 

4 The third reason is that at the same time this 

case was set yesterday, the Assignment Commis¬ 
sioner set another trial for me for this morning in front 
of Judge Maguire with an out-of-town defendant who has 
come from either Colorado or California. 

THE COURT: The case will go on immediately suc¬ 
ceeding this case. That is final 

MR. KAPLAN: Very well. 

(The case was resumed at 10:40 a. m., and the follow¬ 
ing proceedings were had:) 

THE COURT: Apparently here is another case where 
people have been living together and still live together, 
and yet they want a divorce on the ground of voluntary 
separation. 

MR. KAPLAN: May it please the Court, counsel have 
agreed on a property settlement, which I am now in the 
process of writing up a memorandum of. 

I have telephoned the daughter of the parties, asking 
her to take a cab and get down here. I can put the plain¬ 
tiff on, and if my witness is not here by the time she 
finishes, I may have an opportunity to— 

THE COURT: Is she really coming? 

MR. KAPLAN: I talked to her myself on the tele¬ 
phone. 
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Whereupon 


Florence M. Hawkins 

the plaintiff, was called as a-witness in her own 
behalf, and having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. KAPLAN: 

Q Speak up, Mrs. Hawkins, so His Honor may hear 
you and so Mr. Wendell over here may hear you also. 

Your full name is what? A Florence M. Hawkins. 

Q Where do you reside? A 813 Kennedy Street, 
Northwest. 

Q Did there come a time when you were married to 
the defendant, Joseph H. Hawkins? A Yes. 

Q When and where was that? A June 2, 1909. 

Q Where? A Eccleston, Maryland. 

Q Were there children bom of this marriage? A 
Three. 

Q Did there come a time when you moved to this 813 
Kennedy Street, Northwest, with your husband? A Yes. 

Q When you first moved there, did you rent the 
6 property, or was it purchased? A Rented. 

Q Did there come a time when you purchased 
it? A Yes. 

Q Approximately how long thereafter? A How long 
have we been living— 

THE COURT: Speak up. 

BY MR. KAPLAN: , . 

Q How long after you moved into it, did you purchase 
the property? A Four or five years, I imagine. That 
is just about as far as I can remember. 

Q Approximately what year was it that you moved in 
there? How long after you were married did you move 
in there? A In 1910 or 1911. 
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Q Was the property purchased as tenants by the en¬ 
tirety? A Yes. 

Q Were your children bom in that house? A Yes. 
Q How many children were born of that marriage? 
A Three. 

Q How old are those children? A One is 25, and the 
other is 39, and the other is 38. 

7 Q They are all grown and married? A Yes. 
Q They have all moved away from the house 

now? A Yes. 

Q Did there come a time when you and your husband 
ceased to have marital relations? A Yes. 

Q Will you please tell us approximately when that 
was? A Around October, 1928. 

Q Would you tell us briefly, and keep your voice up, 
the circumstances surrounding your ceasing to have such 
relations? A Just jealousy, and running around follow¬ 
ing me everywhere I go. 

THE COURT: What was that ? 

THE WITNESS: Jealousy, and wherever I would go 
he would follow me and see where I was going. I was 
not going anywhere in particular. 

BY MR. KAPLAN: 

Q How did you sever your marital relations? What 
did you do? A Had separate rooms. 

Q And did you move in a separate room in that house? 
A Yes. 

8 Q How old were your children at that time? 
How old was your youngest? A About four years 

old. 

Q Was that Frances? A That is right. 

Q Did you continue to take care of your children at 
that time? A Why, certainly. 

Q Since that time have you lived in a separate bed¬ 
room? A Absolutely, yes. 

Q And your husband lived in a separate bedroom? A 
Yes. 





Q Since that time, did you have any marital relations 
with each other? A Positively no. 

Q Did you go out together? A No. 

Q Did you maintain any semblance of social life to¬ 
gether? A No. 

Q Did you have any social well-being together in the 
house? A No, nothing. 

THE COURT: You are asking her for one con- 

9 elusion after another. You are putting words in 
her mouth. 

THE WITNESS: You do not have to put words in 
my mouth. 

MR. KAPLAN: I beg your pardon. I had not meant 
it to be conclusion. 

THE COURT: I don’t know what you meant. 

BY MR. KAPLAN: 

Q Did you go out together? A No. 

Q Did you ever go to the movies together? A No. 

Q Did you ever visit friends together? A No. 

Q Now tell us briefly how the household was run in 
connection with the caring for of the children, and how 
you acted and how he acted, and how you carried on 
your meals and conversations and otherwise. A Well, 
we just eat when he was not there, and the children would 
fix the dinner when he came in. I never fixed any meals 
for him. The oldest daughter used to do that. I would 
get meals ready and we would all eat. We never waited. 

THE COURT: What did you do at the table? 

THE WITNESS: Just sit there like dummies. 

THE COURT: Proceed. 

THE WITNESS: Just like dummies. That is the way 
we have lived all the time, like dummies. 

10 BY MR. KAPLAN: 

Q Did there come a time when the last, or third 
child married and left the house ? A Yes. 

Q When was that? A This last August 

MR. KAPLAN: That is all. 

MR. WENDELL: I have no questions. 
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(Witness excused) 

ME. KAPLAN: If Your Honor please, the children 
of the marriage, whom I hope are on their way, will 
corroborate this incredible situation. 

THE COURT: Yon admit it is incredible? 

ME. KAPLAN : That any people would live that way, 
yes, sir. 

THE COUET: Yon have already argued, as far as I 
am concerned. 

ME. KAPLAN: There were children involved, and 
she stayed there with the children. I would like to put 
her back on the stand. 

THE COUET: All right. 

MR. KAPLAN: Mrs. Hawkins, would you resume the 
stand? Whereupon— 

11 Florence M. Hawkins 

the plaintiff, was recalled as a witness, was exam¬ 
ined and testified further as follows: 

Direct Examination (continued) 

BY ME. KAPLAN: 

Q Tell His Honor, please, why you continued living 
in the manner you did over the years? A Well, just on 
account of the children, I guess, as far as I know. My 
youngest daughter got married during the war, and she 
had a baby, and she was living there, and I was not going 
away and leave her. That is about all there was to it 
I was not going to leave my children for anybody. 

Q Did you work during the great portion of these 
years? A Yes, I did. I have been working for 20 years, 
off and on. I am still working. 

ME. KAPLAN: That is all. 

(Witness excused) 

MR. KAPLAN: The daughter is not here yet. I will 
have to ask your indulgence. 
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THE COURT: All right. The Court will take a re¬ 
cess. 

(Whereupon, a short recess was taken.) 

THE COURT: Proceed. You had notice at 10 o’clock. 
MR. KAPLAN: I went back to the telephone, after 
you adjourned, and there was no answer, which led 

12 me to the assumption they are on their way down 
here. I wonder if we could impose on Your Honor 

to this extent—I know Your Honor has some other mat¬ 
ters here. 

THE COURT: The trouble of it is that this non-jury 
court is way behind. I cannot permit this kind of thing. 
You will have to come in here with your witnesses. She 
has had an hour to get here from Silver Spring, and she 
is not here. You will have to go on with the case. That 
is final. 

Proceed. 

If you have no further witnesses, the defendant can 
proceed. 

MR. KAPLAN: I have no further witnesses. 

MR. WENDELL: We have no evidence. 

THE COURT: The situation is this. If your client 
was corroborated in every respect by a dozen witnesses, 
it would not have the slightest effect on the Court, in so 
far as this case is concerned. 

These people have been living together and are still 
living together, according to the testimony of the plaintiff 
herself, and the divorce will be refused. 

MR. KAPLAN: May it please the Court, I would like 
to urge upon your Honor the Hurd case— 

THE COURT: I know all about the Hurd case. 

MR. KAPLAN: And the line of cases in the District 
of Columbia which very positively say that sepa- 

13 ration is not the separate roofs, but the separate 
lives. 

In this particular case, we have undisputed evidence. 
As I say, my corroboration is not here, but I am going 
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to assume we do have corroboration. Here were people 
who since 1928 lived in separate rooms. Now, if these 
people had no children— 

THE COURT: There is no evidence that he refused 
her sexual intercourse. If he had, it would be cruelty 
and not desertion. I am not going to grant any divorce 
on such a case as this. 

When the Court of Appeals comes right out and says 
people can live together and be separated at the same 
time, then I will have to act, but not until then. 

The divorce is refused. There is no use of talking 
any more about it. 

MR. KAPLAN: They have said in the Hurd case— 

THE COURT: The Court has ruled, and will sign an 
order, if you will prepare an order. 

MR. KAPLAN: Would Your Honor entertain any re¬ 
lief for counsel fees or otherwise in this case? 

THE COURT: Your client apparently is self-support¬ 
ing. That is my understanding from what she said. 

MR. KAPLAN: She said she works and tries to sup¬ 
port herself. 

THE COURT: The Court is not going to grant 
14 counsel fees in this case. The Court thinks the 
case has no merit. 

MR. KAPLAN: Even if the children come in here and 
corroborate—they are here. Would Your Honor hear 
them? 

THE COURT: If you want a record for the Court of 
Appeals, all right. 

MR. KAPLAN: I would like to; and they will cor¬ 
roborate everything she has said. 

THE COURT: Go ahead. 

Whereupon— 

Frances Rosemary KaiSer 

was called as a witness by and on behalf of the plaintiff, 
and having been first duly sworn, was examined and tes¬ 
tified as follows: 
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Direct Examination 
BY MB. KAPLAN: 

Q Would you state your name? A Frances Bose¬ 
inary Kaiser. 

Q Where do you live? A 23 Sheridan Street, North¬ 
west. 

Q Are you the daughter of the parties to this case? 
A I am. 

Q Could you tell us, please, to the best of your ability, 
in your own words, how your father and mother have 
lived in the house? 

By the way, do you remember living at 813 Ken- 

15 nedy Street? A I do. 

Q Were you bora in that house? A That is 

right 

Q Can you tell us, to the best of your recollection, at 
the time that you moved from the house, how your father 
and mother conducted themselves? A Well, they never 
spoke to each other, and they never went anywhere to¬ 
gether. 

Q Did they live in the same bedroom? A No; they 
slept in separate bedrooms. 

Q Will you tell us, please, in connection with the meals, 
how was that taken care of? A Well, my father worked 
quite late most of the time, and when he was there, we 
did eat together. On account of the children, my mother 
felt we should eat together. She would not cause any 
disturbance in the house, or anything. 

Q Do you know for how many years this situation 
existed ? A Quite a number; at least 15. 

Q How old are you now? A I am 26. 

Q As far back as you can recollect, was the situation 
any different? A No. 

16 Q Who else lived in the house? A My sister 
and my brother. 
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Q Since you moved from the house, have you noticed 
any change in the situation? A No. 

Q Do your parents ever visit you together? A No. 

Q Have they had any social life together? A None. 

THE COURT: That is another conclusion. 

MR. KAPLAN: I beg Your Honors pardon. 

THE COURT: "What is the use of begging my pardon 
when you do the same thing over and over again? 

MR. KAPLAN: I did not mean to. I was trying to 
phrase it in such a way so it would not be a conclusion, 
or leading question. 

THE COURT: The witness says that they occupied 
separate bedrooms; that when he was home at mealtime 
they ate together at the table; that they did not go out 
together; and that after she left home and moved out 
with her husband—that is correct, I presume? 

THE WITNESS: That is right. 

THE COURT: — they have never visited her at the 
same time. Now, is there anything further? 

MR. KAPLAN: No, sir. 

17 BY MR. KAPLAN: 

Q By the way, have you ever heard any conver¬ 
sations between your father and your mother as to recon¬ 
ciliation? A No. 

MR. KAPLAN: That is all. 

(Witness excused) 

Whereupon— 

Hazel Beatrice Kremhau 

was called as a witness by and on behalf of the plaintiff, 
and having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 
BY MR. KAPLAN: 

Q Would you give the Court your full name? A Hazel 
Beatrice Kremkau. 
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Q Where do yon live? A 103-14 Colesville Road, Sil¬ 
ver Spring. 

Q Are you the child of the parties to this action? A 
I am. 

Q Did there come a time when you lived at 813 Ken¬ 
nedy Street? A All of my life. 

Q Were you born there? A That is right. 

18 Q How old are you now? A Thirty-eight 

Q When did you leave the house? A Septem¬ 
ber, 1934, when I was married. 

Q When you left the house, can you tell us please the 
condition existing between your father and mother, in so 
far as their conduct and attitude towards each other was 
concerned? A They have been estranged as far back as 
the last 15 or 18 years, as far as I know. They have 
never done anything together. 

Q What about their bedrooms? A They had sepa¬ 
rate bedrooms. 

Q Did you ever have occasion to prepare any meals? 

A Yes. 

Q Tell us the circumstances under which you would 
prepare meals, for whom? A Mother usually prepared 
the meals. 

THE COURT: How is that? 

THE WITNESS: If Daddy was there, he sat and ate 
with us; but usually he worked late, and when he came 
home, I prepared the meals. 

BY MB. KAPLAN: 

Q Was there ever any entertaining in the house? A 
Never. 

Q Can you tell us anything about their mutual 

19 social life? A There was never any social life 
during those years. 

Q Since you left the house, have you had occasion to 
visit the house ? A Yes, I have. 

Q Have either of your parents had occasion to visit r 
you? A Never together. 
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Q Has anything happened since yon left the house 
that would indicate that there was any change of situa¬ 
tion as existing when you were there? A No. 

Q Did you ever hear any conversation about reconcilia¬ 
tion? A Never. 

Q Do not answer this question unless His Honor thinks 
that is is appropriate. 

Do you know as to why your mother continued to live 
in this family circle in the manner in which she did over 
the years? 

MR. KAPLAN: May the witness answer that, Your 
Honor? 

THE COURT: Yes. 

THE WITNESS: I think just for the benefit of the 
children. 

THE COURT: How did it help the children to 
20 live in that horrible atmosphere that you described? 

THE WITNESS: She did the best she could 
under the circumstances. 

THE COURT: She was not dependent on him for 
support, was she? She could have moved out then as 
well as she could now? 

THE WITNESS: She probably did not want us Mds 
to know or realize. 

THE COURT: Didn’t what? 

THE WITNESS: Did not want the children to realize 
too much about it. 

THE COURT: You seem to have realized all about it, 
so you say. 

THE WITNESS: Yes; but I think she tried to keep* 
us all together there. 

THE COURT: Step down. 

(Witness excused) 

MR. KAPLAN: May it please the Court, just for the 
record, I would like to say that the plaintiff’s contention 
is that here was a situation where these people became 
estranged, not when children were old; and under the 
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Parks case, it would not make any difference what the 
circumstances were surrounding the estrangement. Let 
us even assume that, unjustifiably, she removed herself 
from the bedroom of her husband, and moved to a 

21 separate part of the house. Let us, for the benefit 
of the argument, assume that she deserted him at 

that particular time; but there being no efforts at recon¬ 
ciliation by either of the parties over the years, and if 
the five years ’ voluntary separation did continue then— 
THE COURT: Now you are making a conclusion of 
law. 

MR. KAPLAN: I was going to urge upon Your Honor 
the facts to support that conclusion. 

THE COURT: You are now making a conclusion of 
law. You say they had a voluntary separation. That 
is the very thing the Court has to decide. 

MR. KAPLAN: The testimony is uncontradicted that 
she did move from his bedroom. The testimony is uncon¬ 
tradicted that, at least from corroboration standpoint, 
for 15 to 18 years, to the best recollection of the children, 
they were living in separate bedrooms. The children cor¬ 
roborated that. The only thing in the record is that these 
people never did anything together from a social, enter¬ 
taining, or visiting standpoint; that they each went their 
own way; that they hardly did not talk to each other; 
that the children were of tender age, the youngest one 
being four when this situation occurred—I think that it is 
logical and reasonable to believe the witness that she 
stayed there with these children to raise the children. 

Your Honor said she was self-sustaining at that time. 
She said she has been self-sustaining over the years, 
yes. 

22 But, here was a child of four. She could not 
leave the child of four and go out and work and 

just leave. 

THE COURT: Who did she leave it with ? 
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MR. KAPLAN: At that time she did not leave the 
child. At that time she was taking care of the child. 

THE COURT: She has always worked from time to 
time, so she says. 

MR. KAPLAN: She did say that. 

THE COURT: She certainly did say that. 

MR. KAPLAN: She certainly did. Bnt I do not think 
she meant it in the sense— 

THE COURT: What sense did she mean it in? 

MR. KAPLAN : I think she meant it in the sense from 
the time she vras able to leave the house, she was self- 
snstaining. She has been self-sustaining. Of course, we 
have not pursued the type of employment.. 

THE COURT: They are still living together. 

MR. KAPLAN: They are in the same household. 

THE COURT: These children have been grown and 
gone for a long time. 

MR. KAPLAN: It is as much her house as it is his. 

THE COURT: Now you are changing your argument 
You said she stayed there because there were children 
there. After the children left, she continues to stay there. 

MR. KAPLAN: You are asking me now why 
23 she is still there. It is her house as much as it is 
his. 

THE COURT: The Court does not think there is any 
sense in your argument at all. The Court says that re¬ 
spectfully, because the Court thinks you do have to do the 
best you can with what you have. 

MR. KAPLAN: Will Your Honor permit me to file 
a memorandum? 

THE COURT: You can file it, but I have decided the 
case. I cannot grant a divorce on such ridiculous testi¬ 
mony as this. 

MR. KAPLAN: This suit was filed, if it please the 
Court—Of course, I have a responsibility to my client— 
in the line of authorities which held that the parties could 
live under the same roof and be divorced by separate 
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lives, and I sincerely nrge on tlie Conrt that it was con¬ 
firmed by the Court of Appeals when they reversed Judge 
Holtzoff— 

THE COURT: They are going to have an opportunity 
to reverse me. The case is decided. 

MR. KAPLAN: Very well, Your Honor. 

(Thereupon, at 11:20 a. m., the case was concluded.) 
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APPELLEE'S STATEMENT OF QUESTIONS 

PRESENTED 

The questions presented to this Court for decision are 

(1) Whether or not the Judge trying the case in the 
manner he did, is the sole judge of the weight of the 
testimony and the credibility of the witnesses. 

(2) Whether or not under the facts and evidence, as 
is shown by the record, the plaintiff is entitled to the 
relief prayed for in her Complaint. 
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BRIEF FOR APPELLEE 

The cases cited by the Appellant are not at all in 
point under the circumstances of this case. 

Pederson v. Pederson merely held that parties living 
under separate roofs are not required as prerequisite to 
wife’s right in support or a limited divorce to an award 
of support pendente lite. 
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This case also held that residence to divorce suit in 
same dwelling is one fact which is to be taken into con¬ 
sideration on question of whether parties are living to¬ 
gether as husband and wife. 

Boyce v. Boyce, 80 D. C. Appeals, 355. 

In this case one of the parties occupied a room in the 
basement and the other party on the second floor of the 
house. 

In this case the party occupied a room in the base¬ 
ment which he kept locked, and the other party occupied 
a room on the second floor of the house. 

In this case one of the parties occupied a room in the 
basement and the other party occupied a room on the 
second floor of the house which had been locked for years. 
They did not eat meals together. In the case at bar, the 
plaintiff and defendant ate meals together, and occupied 
adjoining bedrooms. The plaintiff, in the case at bar, 
testified that the only reason that she kept living in 
the house the way she did was because of her children 
living there. The facts, in the case at baT showed that 
this was not the case, for she kept on living in the same 
house, occupying adjoining bedrooms, long after her chil¬ 
dren had grown up, married and left the house. 

Parks v. Parks, 73 Appeals, page 93. In this case the 
husband deserted his wife. They did not live together 
as in the case at bar. They had separated. Not at all 
in point with the case at bar. 

Hurd v. Hurd, 80 D. C. Appeals, page 62. 

In this case the parties agreed to live apart. The 
parties did not live together in the same house. No 
meals were taken by the husband in the house where the 
wife lived, after the separation. And in this case, the 
Court did not question the wife’s veracity. Not at all 
in point in the case at bar. 
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In the case at bar the evidence showed that that the 
parties ate at the same table. The plaintiff said that 
the reason she did this was because of her children liv¬ 
ing at the house. However, when her children were grown 
and had married and left home, she kept on living in the 
same house and eating at the same table with the defend¬ 
ant The parties, as counsel recollects, did not sleep in 
the same bedroom, but occupied adjoining bedrooms or 
rooms across the hall from each other. 

The plaintiff did not prove by a clear preponderance 
of the evidence, and to the satisfaction of the Court, the 
separation alleged in the Complaint. Plaintiff also failed 
to prove other material allegations. 

The Court was the sole judge of the credibility of the 
witnesses. He saw the attitude, conduct, facial expres¬ 
sion, etc., of the plaintiff while on the witness stand, the 
Court let it be known that he considered parts of her 
testimony “Incredible”, and the Court was not convinced 
by a preponderance of the evidence that the plaintiff has 
proven the material allegations of her Bill of Complaint 

In answer to the contention made on page 6 of Appel¬ 
lants Brief, counsel for appellee states as follows: That 
a copy of the Order Dismissing plaintiff’s Bill of Com¬ 
plaint, to which was attached the proposed Findings of 
Fact and Conclusions of Law were left personally by 
counsel for the appellee with counsel for the appellant. 
That counsel for appellant did sign as having seen the 
Order, but did not sign as having seen the Findings of 
Fact, he stating that he did not think that Judge Golds- 
borough required a Findings of Fact in this type of case, 
other than this he had no objection to the wording of 
the Findings of Fact. That counsel for appellee advised 
counsel for appellant that it was his understanding that 
Judge Goldsborough did require Findings of Fact in this 
type of case, and counsel for appellee advised counsel 
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for appellant that he was going to present the Order and 
the Findings of Fact to Judge Goldsborough. 

Of course, the findings of fact carry out precisely the 
position taken by the Court at the time of the trial. The 
trial court repeatedly showed that he believed parts of 
plaintiff’s testimony were incredible. 

On November 9th, 1950, counsel for appellant received 
a letter from counsel for appellee bearing on the afore¬ 
going point, and thereafter talked with counsel for ap¬ 
pellant over the telephone. Counsel for appellee has also 
written counsel for appellant a letter and in the said 
letter there appears the following two paragraphs: 

“That I came to your office and left with you a copy 
of the Order dismissing the Bill of Complaint, to which 
was attached the proposed Findings of Fact and Con¬ 
clusions of Law. You signed as having seen the order, 
but did not sign as having seen the Findings of Fact and 
Conclusions of Law, you stating that it was your under¬ 
standing that Judge Goldsborough did not require a 
Findings of Fact and Conclusions of Law in a case like 
the Hawkins case. You made no objections at all to the 
form of the Findings of Fact and Conclusions of Law. I 
specifically told you that it was my understanding that 
Judge Goldsborough did require a Findings of Fact and 
Conclusions of Law in a divorce case like the Hawkins 
case. I told you that I would present the Order and the 
Findings of Fact and Conclusions of Law to Judge 
Goldsborough the next morning for his consideration. 
Judge Goldsborough signed both the Order and the Con¬ 
clusions of Law and Findings of Fact, and you did not 
appear to object to his signing the same. 

“The Findings of Fact and Conclusions of Law spe¬ 
cifically carried out the position taken by Judge Golds¬ 
borough at the trial. If you had proven the material 
allegations of plaintiff’s Bill of Complaint to his satis- 
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faction he would have granted the divorce. He saw the 
plaintiff and appraised her testimony, and showed that 
he considered parts of her testimony ‘incredible’. How¬ 
ever, in view of what is stated above, I will be glad to 
appear with you personally again before Judge Golds- 
borough, and if there is any change in his attitude re¬ 
garding the Findings of Fact and Conclusions of Law, 
I will be glad, indeed, without availing myself of any 
technicalities, of making his change of attitude on this 
matter, available as a supplementary record in the Court 
of Appeals.” 

CONCLUSION 

It is respectfully submitted that the Order of the lower 
court in dismissing the Complaint, and not entering judg¬ 
ment for appellant, was right, and the same should be 
upheld by this Court. 

Appellee respectfully requests that Appellant’s Appeal 
be dismissed with costs and counsel fees for appellee’s 
counsel. 

Respectfully submitted, 

Welt jam Wendell, 

Counsel for Appellee. 


